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ILOG Inc., and I1LOG S.A (collectively “ILOG), brought
this action seeking declaratory judgnment, and Bell Logic fired
back substantive counterclains. After discovery closed, and
prior to trial, ILOG brought this notion for sunmary judgnent
regardi ng, anong ot her things, Bell Logic’ s claimfor copyright
infringenment. This nenorandum addresses ILOG s claimthat it did
not engage in copyright infringenent.
l. Fact s
|LOG is a conputer software developer.! Def.’'s Qopp’'n at 3.
| LOG devel oped a “business rules” software suite called JRul es.
Pl.’s Mem at 3. JRules is a conputer program designed to codify

and i npl ement conpany-w de business practices (referred to as

! Software is used synonynously herein with program
conputer software, or conputer program
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“rules”) through interfaces with nunerous ot her software
prograns. 1d. As an exanple of a rule, a hotel chain may have a
policy of charging an extra fee per room when occupancy exceeds a
certain percentage. JRules conceptually could interface wwth the
accounting, reservation, and staffing systens to inplenent this
policy on a conpany-w de scal e.

Bell Logic and its predecessor LogicStore, LLC, devel oped a
conputer software program called LogicStore, that runs in
conjunction with JRules and, according to Bell Logic, enhances
the features of JRules for its users. Def.’s Opp’'n at 3. The
features Bell Logic devel oped were seen as desirabl e by
custoners. Bell Logic alleges that ILOG fornmed a joint venture
wth it to design and market their conplinmentary products, id. at
3-4, and asserts that |ILOG subsequently stole its ideas and
products, integrated theminto the next version of JRules, and
then severed the relationship with Bell Logic. 1d. at 4-7.
Accordingly, Bell Logic seeks danmages on a nunber of theories.

One of Bell Logic's theories is that, after it privately
di scl osed copyrightabl e conponents of its software to ILOG |1LOG
infringed the Bell Logic copyrights by copying or incorporating
el ements of Bell Logic’'s software into ILOG s own revised version
of JRules. Answer {Y 20-28. Bell Logic identifies eighteen
aspects of its product that it alleges are copyrightable,

copyrighted, and copied in ILOG s |atest version of JRul es.



Def.”s Resp. to Pl.’s First Set of Interrogs. [hereinafter
“Def.”s Resp.”] Ex. 1

Asserting that the eighteen aspects of LogicStore that it
all egedly copied are not protected by the copyright |aws, |LOG
noves for summary judgnent.
1. Analysis

A.  Standard of Review

In determning a notion for sunmary judgnent, the Court
views the record “in the |light nost hospitable to the party
opposi ng summary judgnent, indulging all reasonable inferences in

that party's favor.” Giggs-Ryan v. Smth, 904 F.2d 112, 115

(st Gr. 1990). "Summary judgnent is warranted where the
record, viewed in the light nost favorable to the nonnoving
party, reveals that there is no genuine factual dispute and the
moving party [is] entitled to judgnent as a matter of |aw "

Siegal v. Am Honda Motor Co., 921 F.2d 15, 17 (1st Gr. 1990);

Fed. R Cv. P. 56(c).

“The noving party is entitled to judgnent as a matter of |aw
if the nonnoving party does not adduce enough evidence to permt
a reasonable trier of fact to find for the nonnoving party on any

el ement essential toits claim” Mlton v. Van Dorn Co., 961

F.2d 965, 969 (1st Gr. 1992). The party bearing the burden of
proof mnust produce nore than a “scintilla of evidence on each

el ement essential to its claim thus affording the jury a



nonconj ectural basis for concluding that the fact to be inferred
[is] nore probable than its nonexistence.” |d. (quoting Ml ave-

Felix v. Volvo Car Corp., 946 F.2d 967, 970-71 (1st GCr. 1991)).

Rul e 56(c) mandates the entry of summary judgnent against a
party who fails to denonstrate a genuine issue as to any materi al

fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986).

The “material” facts upon which the nonnovant relies to avoid
summary judgnment nust reveal a genuine dispute “over facts that
m ght affect the outcone of the suit under governing | aw ”

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The

nmovant, however, is not required to make an affirmati ve show ng
that there are no material facts in issue. Instead, the novant
only has to show an “absence of evidence to support the non-
movi ng party's case.” Celotex, 477 U.S. at 325. Furthernore,
“[o]n issues where the nonnovant bears the ultimte burden of
proof, he nust present definite, conpetent evidence to rebut the

nmotion.” Mesnick v. Ceneral Elec. Co., 950 F.2d 816, 822 (1st

Cr. 1991).

B. Analytic Franmework

In order to prove copyright infringement, a plaintiff nust
show “(1) ownership of a valid copyright, and (2) copying of
constituent elenents of the work that are original.” Feist

Publications, Inc. v. Rural Tel. Serv. Co., 499 U S. 340, 361

(1991). Software, in general, is anmenable to copyright



protection. E.g., Lotus Dev. Corp. v. Borland Int’'l, Inc., 49

F.3d 807, 813 n.5 (1st Gr. 1995) (citing 17 U.S.C. 88 102(a)(1)
(extendi ng copyright protection to “literary works”), 101
(defining “literary works” to conprise “works . . . expressed in
wor ds, nunbers, or other verbal or nunerical synbols or indicia,
regardl ess of the nature of the material objects, such as .

disks . . . in which they are enbodied.”) ). The Court therefore
assunes that Bell Logic has a valid copyright in LogicStore as a
whol e, and that the first prong of Feist is satisfied. As wll
be shown | ater, however, this does not end the inquiry even under
the first prong of Feist, as what matters in this case is not
whet her LogicStore as a whole is protected by copyright |aw, but
whet her the particular elenents of LogicStore that Bell Logic

al l eges | LOG copi ed are protected.

Bell Logic nmust also show that |LOG copied the copyrightable
el ements of LogicStore. As the First Crcuit observed in Lotus,
there are two ways in which a plaintiff may proceed in satisfying
t he second prong of Feist:

[ The plaintiff] may either present direct evidence of

factual copying or, if that is unavail able, evidence

that the alleged infringer had access to the

copyrighted work and that the offending and copyrighted

works are so simlar that the court may infer that

there was factual copying (i.e., probative simlarity).

The plaintiff nmust then prove that the copyrighting of

copyrighted material was so extensive that it rendered

t he of fendi ng and copyri ghted works substantially

simlar.

Lotus, 49 F.3d at 813 (internal citations omtted).
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Application of this standard in the conputer software field
requi res several steps. First, a distinction nust be drawn

between “literal” and “non-literal” copying. 1d.; see also

Conputer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693, 701-

702 (2d Gr. 1992) (Walker, J.). “Literal” copying is the
verbati m copying of original expression, while “non-literal”
copying is that which is paraphrased, or |oosely paraphrased.
Lotus, 49 F.3d at 814. Copyright protection is extended to non-
literal copying “else a plagiarist would escape by i nmateri al

variations.” N.chols v. Universal Pictures Co., 45 F.2d 119, 121

(2d. Cir. 1930)(L. Hand, J.).

In something of a transnogrification of the term nol ogy,
this distinction has been extended to enbrace different aspects
of software prograns. The actual source and object codes of a
software programgenerally constitute the “literal” elenents of a
software program Altai, 982 F.2d at 702.2 “Non-literal”
el emrents of a software programinclude its structure and
fundament al essence. |1d. at 701. This distinction reflects the
idea that the non-literal copying of the source code is
mani fested by or through the non-literal elenents. |In addition:

It is inportant to differentiate between both |literal

2 Source code is the series of commands in a specific
progranmm ng | anguage that direct a conmputer to performspecific
tasks (what is generally thought of as the program, object code
is the binary | anguage conversion of the source code (the machine
readabl e code). See Altai, 982 F.2d at 698.
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and nonliteral copying, as well as between literal and
nonliteral elenents of a conputer program The latter
use of the terns ‘literal’ and ‘nonliteral’ is as terns
of art, whereas the forner is not. However, courts
unfortunately often fail to distinguish between the
two, or sinply mscharacterize what is at issue in a
certain case.

M Tek Holdings, Inc. v. Arce Eng’g Co., Inc., 89 F.3d 1548, 1556

n.16 (11th Gr. 1996).

In Lotus, the alleged copyright infringenment involved
spreadsheets -- Lotus’s “1-2-3" and Borland’ s “Quattro Pro.” 49
F.3d at 810. The issue in that case was whet her Borl and
infringed Lotus’s copyright inits “nmenu command hierarchy.” 1d.
at 809. The nmenu command hierarchy is the systemof pull down
menus used to access and organi ze the user comrands whi ch operate
the program 1d. Borland did not dispute that it “factually
copied the words and arrangenent of the Lotus nmenu command
hierarchy,” i1d. at 812, and both parties agreed that Borl and did
not copy the underlying source code. 1d. at 810. Thus, in Lotus,
the copying was not of the traditional literal elenents of a
software program rather it was of what generally is referred to
as the non-literal elenents. Nevertheless, the First Circuit
concluded that this was literal copying, id. at 814-15, thus
obvi ating the need for any discussion of non-literal copying.

Non-literal copying, though unconsidered by the First
Circuit, has been thoroughly addressed by the Second Circuit. In

Altai, the Second Circuit considered the alleged infringenent of



a programthat enabled a conputer program designed to operate

W th one operating systemto operate with a different operating
system Altai, 982 F.2d at 698-99. Altai, the alleged
infringer, at first copied the literal source code of the
original program |d. at 699-700. After the copyright suit was
brought, Altai rewote the appropriated code sections to achi eve
an identical functional result. 1d. at 700. The Second G rcuit
opi ni on addressed whether Altai could be liable for copying the
structure of the plaintiff’s program but not the actual code.
The court, therefore, addressed the non-literal copying of a non-
literal element. [d. at 702.

Interestingly, both Lotus and Al tai considered copying of
“non-literal” elenents, that is, elenents other than the source
or object code. Lotus, 49 F.3d at 810; Altai, 982 F.2d at 702.
Lotus, however, dealt with literal copying of non-literal
el enments, while Altai dealt with non-literal copying of non-

literal elenents. Conpare Lotus, 49 F.3d at 815, with Altai, 982

F.2d at 702. Accordingly, literal copying of non-literal

el ements is governed by Lotus, and requires a prelimnary

anal ysis of whether the allegedly infringed conponents of the

sof tware program can be copyrighted. Lotus, 49 F.3d at 815.
Wth respect to non-literal copying, although the First

Circuit has not adopted Altai, it has comented that “the A tai

test may provide a useful framework for assessing the alleged



nonliteral copying of conmputer code . . . .” Lotus, 49 F.3d at
815. The Altai test requires a three step analysis: abstraction,
filtration, and conparison. Altai, 982 F.2d at 706-10. The
abstraction step requires courts to break a conputer software
programinto its conponent parts and “isolate each | evel of
abstraction withinit.” 1d. at 707. As the First Crcuit noted,
“[t]his step enables courts to identify the appropriate franmework
wi thin which to separate protectabl e expression from unprotected
ideas.” Lotus, 49 F.3d at 814. The second step, filtration,
requires courts to determ ne whether the structural conponents
identified in the first step are copyrightable. [d. (citing
Altai, 982 F.2d at 707). The final step requires courts to
“conpare the protected elenents of the infringed work (i.e.,
those that survived the filtration screening) to the
correspondi ng elenments of the allegedly infringing work to
determ ne whet her there was sufficient copying of protected
material to constitute infringenent.” Lotus, 49 F.3d at 814
(citing Altai, 982 F.2d at 710); see also Recent Case, Conputer

Associates International, Inc. v. Altai, Inc., Nos. 91-7893,

91-7935, 1992 U.S. App. Lexis 14305 (2d Gr. June 22, 1992), 106

Harv. L. Rev. 510 (1992).
It is clear that this case involves non-literal elenents.
Interrogatory 1 of ILOG s first set of interrogatories required

Bell Logic to “[i]dentify with particularity each and every item



(by which is meant . . . every line of code, every graphical
feature, every function or attribute, etc.) in ILOGs JRules 3.0
software that was allegedly copied fromBell’ s LogicStore
software, . . . .” Pls.” First Set of Interrogs., no. 1. Bel
Logic has identified eighteen areas of copying. Def.’s Resp.

Ex. 1. None of the identified areas involves source or object
code. Rather, each identifies what can, at best, be called a
non-literal element of the LogicStore software. Accordingly,
dependi ng on whether literal or non-literal copying is alleged,

Lotus or Altai will provide an appropriate analytic franmework.

C. LogicStore’s Copyrightable El enents

Bel | Logic has not specified whether |ILOG engaged in literal
or non-literal copying, so the Court wll exam ne the all eged
copyright infringement using both a literal and a non-literal
copyi ng test.

1. Literal Copying

The guiding principle in determ ning whether material is

properly protected by copyright laws is originality of

expression. See, e.q., Baker v. Selden, 101 U S. 99 (1879);

Mazer v. Stein, 347 U S. 201 (1954). At its core, copyright |aws

protect the original expression of ideas, and this constitutes
the core distinction between copyrightable and noncopyri ghtabl e
material: expression is protected, but the idea enbodied by the

expression is not. Thus, for exanple, while the King Janes Bible
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could be protected, the idea of God, or the idea of a Bible,
could not. This concept has been codified at section 102(b) of
t he Copyright Act:
In no case does copyright protection . . . extend to any
i dea, procedure, process, system nethod of operation,
concept, principle, or discovery, regardless of the formin
which it is described, explained, illustrated, or enbodi ed
in such work.
17 U.S.C. 8 102(b). Recognizing this, Lotus requires a
prelimnary determ nation of whether the material copied was a
met hod of operation, underlying idea, or the |Iike, or whether the
materi al copied was an expression. Lotus, 49 F.3d at 814.

Here, eighteen elenents of two conponents of a software
program are alleged to have been copied. These conponents
constitute particul ar aspects of the business and devel oper’s
rule editors. |In conputer software parlance, “editor” refers to
the interactive program sequence whereby users instruct the
software to performvarious functions. JRules, in essence, is
designed to take certain business practices -- such as inposing
sur charges upon young autonobile renters -- and uniformy apply
and integrate such rules into all the various software prograns
used by the conpany, such as accounting, inventory, reservations,
and the like. The editor functions in JRules are used to create,
edit and delete the various “rules” to be applied to other

software. Def.’s Qpp’'n at 3.

In Lotus, the copied subject was a nenu comrand hi erarchy.
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49 F. 3d at 815. In Lotus, the First Crcuit expressly enbraced
t he concept of conducting the initial copyrightability test from
an aggregate perspective. 1d. Accordingly, the appropriate
anal ysis does not break the putatively copyrightable work down
into constituent conponents, but instead considers the work as a
whole. 1d. This Court therefore begins by anal yzing Bel
Logic’s eighteen elenents in the aggregate -- are rules editors
t hensel ves copyrightable? |If they are not, then as in Lotus,
t here can be no infringenent.?3

In Lotus, the First Grcuit stated that “‘nethod of
operation,’” as that termis used in §8 102(b), refers to the neans
by which a person operates sonething . . . . [I]f a new nethod
of operation is used rather than described, other people would
still be free to enploy or describe that nethod.” 49 F.3d at
815. The court concluded that the nmenu command hierarchy at
i ssue was the actual nethod by which the program was operated or
controlled. |[d. at 816. It further concluded that there were
mul ti pl e conputer code formul ati ons which would performthe sane
functions, lending credence to the conclusion that nerely a
met hod of operation was at issue. 1d.

In this instance, the rules editors are the nechani sm

t hrough which JRules is controlled -- the rules are created,

2 To the extent that the Court needs to exami ne the el enents
all egedly copied individually, it will do so in its consideration
of non-literal copying under Altai.
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edited, activated and deactivated. Def.’s Opp’'n at 3; Pl.’s Mem
at 3; Def.’s Resp. Ex. 1, no. 1. Additionally, there is no

all egation that the software code itself was copied, and there
are certainly nultiple nethods by which source code could be
witten to achieve the sane result -- two editors, for instance.
Furthernore, if newrules editors were copyrightable, users of an
ol der JRules version would still be able to nmake the conputer
program perform exactly the sane as though they had the new
editors, nerely by using different keystrokes and rule entry
procedures. In essence, the final capability of the program
never changed; only the nethod of operating was altered.

As the First GCrcuit noted, “forcing the user to cause the
conputer to performthe sanme operation in a different way ignores
Congress’s direction in 8 102(b) that ‘nethods of operation are
not copyrightable.” Lotus, 49 F.3d at 818. Accordingly, the
Court holds that rules editors are a nethod of operation, not an
expression. The subject of the alleged infringenment in this
case, therefore, is a non-protected nethod of operation and
cannot be the basis of any infringenent.

The Lotus case involved “expression” coupled with a nethod
of operation. There is no assertion that any expression of Bel
Logi ¢c’s was copi ed, however, and even assuming it was, such
expressi on woul d not be copyrightable. In Lotus, the First

Crcuit rejected the district court’s ruling that the nenu
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command hi erarchy “constituted an ‘expression’ of the ‘idea of
operating a conputer programw th commands arranged
hierarchically into nenus and subnenus.” 49 F.3d at 816. The
court further rejected the assertion that nmere expression created
copyrightability, holding instead that where the expression is
part of the method of operation, even the expression is not
copyrightable. 1d.

In this case, the Court is presented with a simlar fact
pattern. While Bell Logic may have made sonme expressive choices
in developing its editors, the expressive choices are wholly
enbraced in the operation of the software programitself, and
hence are unprotectable. Thus, to the extent that any of the
particul ar areas of copying are asserted to be expressive, those
areas are bound up in a nethod of operation that is not protected
by the Copyright Act.

Lastly, the Court notes that its conclusion is consistent

with Apple Conputer, Inc. v. Mcrosoft Corp., 35 F.3d 1435 (9th

Cr. 1994), a case that considered the copyrightability of
graphic user interfaces. In Apple, the Ninth Crcuit considered
whet her the graphical system of mani pulating icons, pull down

w ndows, and the like -- once the defining characteristic of
Appl e conmputers -- could be replicated by Mcrosoft in its

W ndows operating system 1d. at 1443. 1In Apple, as here, the

party alleging infringement submtted a |ist of particular
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features in its conputer programsimlar to those in the
allegedly infringing work. 1d. The Ninth Grcuit affirnmed the
district court’s decision to evaluate the list individually, and
torely on the list. 1d. On the nerits, the court concl uded
“Appl e cannot get patent-like protection for the idea of a
graphical user interface.” 1d. The user interface here, as in
Appl e, is not copyrightable.

2. Non-Literal Copying

The Court will analyze non-literal copying using the three-
step Altai test discussed earlier. See supra p. 9. The
abstraction step breaks the conputer programdown into its
conponent parts, the filtration step determnes if the conponents
are copyrightable, and the conparison determ nes whether, after
ignoring simlarities due to those el enents deened
uncopyri ghtabl e, substantial simlarity exists between the
progranms. Altai, 982 F.2d at 706-10.

As a prelimnary matter, the Court accepts the Altai test as
the appropriate nmethod for considering non-literal copying of
non-literal elenments of a software program As nentioned
earlier, while the First Crcuit has not explicitly adopted
Altai, it has suggested that the Altai analysis m ght be
appropriate in the context of non-literal copying of non-literal
el ements of software. Lotus, 49 F.3d at 815. Furthernore, other

circuits have adopted the Altai analysis or discussed it with
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approval. E.g., MTek Holdings, Inc. v. Arce Eng’qg Co., Inc., 89

F. 3d 1548, 1555-56 nn.15-16 (11th G r. 1996) (commenting

approvingly and adopting sane test); Eng’ g Dynam cs, lnc. v.

Structural Software, Inc., 26 F.3d 1335, 1343 (5th G r. 1994)

(adopting Altai’s segnentation nethod); Gates Rubber Co. v. Bando

Chem lIndus., Ltd., 9 F.3d 823, 834 (10th Cr. 1993) (adopting

the abstraction-filtration-conparison test of Altai); see also

Ni mer On Copyright 8 13.03[F] (1985) (recomrendi ng the three-

step test eventually adopted in Altai). Accordingly, the Court
adopts the Altai test as the appropriate neans by which to
anal yze non-literal copying.

Altai properly applied, however, ought be used to analyze an
entire program or sub-programfor alleged copying of its overal
structure. The Lotus court contenplated, albeit in the literal
copying context, an initial evaluation of the copyrightability of
the programas a whole. It is this Court’s opinion that an
“aggregate eval uation” ought be a prelimnary step to the Altai
analysis in non-literal copying cases as well as literal copying
cases.

The Court is not convinced that Altai, verbatim is
appl i cabl e except in the context of evaluating a claimthat the
overall structure, or look and feel, of an entire program has
been copied. Altai arises in the context of denonstrating the

second Fei st prong -- substantial simlarity of the works. The
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principal difficulty with evaluating the substantial simlarity
of two entire progranms is that the “simlarity” may be due to
“uncopyrightable simlarities,” not protected work which has been
copied. Thus, Altai’s principal usefulness lies inits
identification of the constituent elenents of a putatively
copyrighted work, enabling separation of copyrightable
expressions from noncopyrightabl e el enents.

Here, this Court is presented not wwth allegations that an
entire program has been copied, but rather with conpl aints that
| LOG copi ed particular elenents of a program Thus, the Court is
not faced with a need to separate the conposite el enents of an
entire programinto |levels of abstraction; rather, the Court
merely nust determ ne whether the el enents conpl ai ned of are
copyrightable. In Atai terns, the Court need not “abstract” the
LogicStore program it need only “filter” the identified

el enents.*

4 Judge Gorton dispensed with abstraction in Baystate
Techs., Inc. v. Bentley Sys., Inc., but otherw se applied the
Altai test where only certain elenents of the conputer program
were allegedly copied. 946 F. Supp. 1079, 1089 (D. Mass. 1996).
As this is a case of first inpression in the First Grcuit, the
Court offers the follow ng abstraction analysis in the interest
of conpl et eness:

Abstraction contenpl ates eval uati on of copyrightability at
the code | evel and each nore generalized | evel of abstraction,
ending with the program s general function. Altai, 982 F.2d at
707. The Altai test anobunts to “reverse engineering” the
conputer program See id.

[ A] conmputer program can often be parsed into at
| east six levels of generally declining
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abstraction: (i) the main purpose, (ii) the
program structure or architecture, (iii) nodules,
(iv) algorithms and data structures, (v) source
code, and (vi) object code. The main purpose of
a programis a description of the programns
function or what it is intended to do. Wen
defining a program's main purpose, the court nust
take care to describe the progranmis function as
specifically as possible without reference to the
techni cal aspects of the program The programs
architecture or structure is a description of how
the program operates in ternms of its various
functions, which are performed by discrete

nodul es, and how each of these nodul es interact
with each other. The architecture or structure of
a programis often reduced to a flowchart, which
a programrer uses visually to depict the inner
wor ki ngs of a program Structure exists at
nearly every level of a programand can be

concei ved of as including control flow, data
flow, and substructure or nesting. Control flow
is the sequence in which the nodul es perform
their respective tasks. Data flow describes the
movenent of information through the program and

t he sequence with which it is operated on by the
nodul es. Substructure or nesting describes the

i nner structure of a nodul e whereby one nodule is
subsuned wi thin another and perforns part of the
second nodul e' s task.

The next |evel of abstraction consists of
the nodules. A nodule typically consists of two
conponents: operations and data types. An
operation identifies a particular result or set
of actions that nmay be perforned. For exanple,
operations in a cal cul ator program m ght include
adding or printing data. A data type defines the
type of itemthat an operator acts upon such as a
student record or a daily balance. Algorithns
and data structures are nore specific
mani f estati ons of operations and data types,
respectively. An algorithmis a specific series
of steps that acconplish a particul ar operation.
Data structure is a precise representation or
specification of a data type that consists of (i)
basi c data type groupings such as integers or
characters, (ii) values, (iii) variables, (iv)
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arrays or groupings of the same data type, (V)
records or groupings of different date types, and
(vi) pointers or connections between records that
set aside space to hold the record's values. The
conputer programis witten first in a
programm ng | anguage, such as Pascal or Fortran,
and then in a binary | anguage consisting of zeros
and ones. Source code is the literal text of a
programis instructions witten in a particular
progranm ng | anguage. bj ect code is the
literal text of a conputer programwitten in a
bi nary | anguage through whi ch the conputer
directly receives its instructions.

These generalized | evels of abstraction wll
not, of course, fit all conmputer codes.
Odinarily, expert testinmony will be helpful to
organi ze a particular programinto various |evels
of abstraction. In any event, as pointed out
earlier, the organization of a programinto
abstraction levels is not an end in itself, but
it isonly atool that facilitates the critical
next step of filtering out unprotectable elenents
of the program

Gates Rubber Co. v. Bando Chem Indus., Ltd., 9 F.3d 823, 834-36
(10th Gr. 1993) (internal citations omtted).

LogicStore is designed to enhance certain features of the
JRul es software suite. As such, it focuses on inproving several
di fferent aspects of the JRules software. One of these aspects
is the rules editor nodule. The rules editor nodule is conposed
of various el enents which represent user interface, rule editing
functions, and display options. These individual elenents are
constructed using various data tables and algorithms, which in
turn are constructed by the direct source and object codes. The
Court, accordingly, identifies six |levels of abstraction: object
and source code, nodul e el enents (equivalent to al gorithm and
data val ues), nodules, the programstructure, and the overal
program

At the source and object code |evel, no copyrighting has
occurred. See Def.’s Resp. Ex. 1, nos. 1-18 (citing only ideas
as copied). Simlarly, the overall structure of LogicStore has
not been copied. See id. At the nodule level, copying is
permtted because the overall nodule, as discussed supra, is a
nmet hod of operation and hence not copyrightable. The text which
foll ows addresses the rules editor (nodule) elenment |evel.
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a. Bell Logic's dains

In its answer to Interrogatory nunber one of ILOG s first
set of interrogatories, Bell Logic alleges that |ILOG copied
ei ght een aspects of LogicStore. Each aspect of copying Bel
Logic identified constitutes a function elenment -- the basic
bui | di ng bl ocks of each function the program perforns. Each of
the allegedly copied aspects relates to the various rul es
editors. For each area identified below, Bell Logic asserts that
JRul es had never previously enployed such a feature but, after
bei ng shown the features in LogicStore, |LOG incorporated each
such feature into the next version of JRul es.

The first alleged area of copying involves LogicStore
enploying two interactive “editors.” LogicStore enployed two

al ternate nechanisns: a technical editor for conputer
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programmers, and a basic editor for “business” users -- i.e. non-
techni cal individuals who may not know conputer progranm ng.
Def.’s Resp. Ex. 1, no. 1. Apparently JRules previously had
enpl oyed only one rules editor. Assumng this is true, the core
guestion is whether using two editors (one technical and one not)
is a copyrightable aspect of Bell Logic’'s software program

Bell Logic identifies nunerous aspects of its two-editor
approach that it alleges ILOG copied into its newest version of
JRules. Bell Logic alleges that ILOG copied its “free text
editor nodel” fromthe developer’s editor -- the technical rules
editor for programrers; and fromthe business editor -- the easy-
to-use editor for lay persons. LogicStore “inplenents a ‘free-
text’ editing nodel wherein rule constructs are not fixed to pre-
defined rigid anchors wwthin the edit pane. This provides the
user with an easy-to-read and easy-to-edit format. The user can
edit clauses directly without first invoking an ‘edit’ or
‘expand’ node.” Def.’s Resp. Ex. 1, nos. 2, 11

Second, Bell Logic asserts that |ILOG copied its idea to have
context-sensitive pop-up nenus. This enconpasses two ideas.
First, LogicStore automatically presents -- “floating” above the
cursor position -- a list of avail able commands or options.
This is in contrast to the prior nethod, previously enployed by
| LOG of having the potential commands fixed in a particul ar area

of the editing pane. Next, LogicStore automatically adjusts the
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contents of the |ist of avail able commands or options to reflect
t hose appropriate to the portion of the rule being edited --
context sensitive pop-ups. This list of appropriate options
automatically di sappears once a sel ection has been nade.

LogicStore’'s editors are also aware of the text being edited
and its significance. Accordingly, LogicStore only suggests
properties and nmet hods (comrands) appropriate to the text clause
being edited. |In LogicStore, when an operator “right-clicks” in
a particular area of the editor pane, only choices appropriate to
the portion being edited are displayed. [|LOG allegedly copied
this idea also, as its previous versions did not permt right-
click menus at all.

| LOG s products were previously limted in their ability to
recogni ze text devel oped outside the program Apparently, the
early JRul es prograns woul d not recogni ze certain characters in
rules if the rule was created outside JRules and then inported,
e.g., if created in a word processing programand then cut and
pasted into JRules. As sone rules may be quite long, Bell Logic
t hought it advisable to enable LogicStore to read and apply rul es
created in other text programs. After exposure to this idea, the
next version of JRules was able to read inported rules.

Logi cStore al so i npl enented a design feature wherein the
editor validated “not only the syntax of a rule but also

ensure[d] that all values and objects in an expression are of the
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appropriate type.” Def.’s Resp. Ex. 1, nos. 8, 15. Apparently
| LOG s products did not previously operate in this manner.
LogicStore also has a function which [imts the availability
of certain commands to users of the business editor nodel. The
rationale for this limtation is that sone functions are just too
convoluted for lay persons to use, and ought be reserved for
technicians. Furthernore, functions nade avail able for the
busi ness users can be renaned for ease of |ay person use.
Bel | Logic also asserts that utilizing the business editor -
- the non-technical editor using lay term nology -- was copi ed by
ILOG It is difficult to see, however, howthis is substantively
different fromBell Logic's first alleged instance of copying.
Logi cStore al so uses “the mappi ngs defined for JAVA
constructs in Mapping Editor.” Def.’s Resp. Ex. 1, no. 16.
Previ ous versions of JRules did not, but the new version does.
LogicStore can al so be used to “create domain specific
i npl enentations of rules based on the business objects. This
i npl ementation includes support for custom key words and
internationalized keywords.” Def.’s Resp. Ex. 1, no. 17.
Previ ous versions of JRules did not, but the new version does.
Logi cStore al so began to col or code keywords, in order for
operators to identify classes and differentiate themfrom data
values nore easily. This facilitated rule creation, editing, and

activating the various rules. JRules had previously not done
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this, but the new version does.

The copying alleged by Bell Logic in each of the above
instances is copying of an idea -- an idea which will permt a
software user to edit or create rules in a certain manner. |deas
-- for exanple, using two editors instead of one, having a free
text editor, color coding keywords -- are sinply not
copyrightable. If the alleged copying was of the screen
di spl ays, then perhaps expression would be involved. The copying
al | eged, however, is copying of the ideas thenselves. |ILOG s
copying, even if true, cannot constitute infringenment of Bel
Logic’s copyright in LogicStore as a whol e.

Bel | Logic also asserts |ILOG copied the actual nechani sm
t hrough which the programis controlled. |Inprovenents in the
met hod of operation of the program whether through pop-up nmenus
in certain situations, free text editors, or context-sensitive
program suggesti ons, are nothing nore than expressions of nethods
of operation and, as the First Crcuit made clear in Lotus,
expression of nethods of operation is sinply not copyrightable.
Lotus, 49 F.3d at 816. There are nunerous nmethods of witing the
source code so as to achieve identical functions, which supports
the proposition that what is at issue here is nerely the nethod
of operation, not the expression. See Lotus, 49 F.3d at 815.

Havi ng determ ned that none of the elenents of the

Logi cStore program al |l egedly copi ed are suscepti ble of copyright
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protection, none can formthe basis for the conparison required
inthe third Altai step. That is, substantial simlarity between
the allegedly infringing and infringed works cannot be
denonstrated using these el enents. Because the Court has al ready
held that a rules editor is an uncopyrightable nmethod of
operation, the Court concludes that the rules editor programas a
whol e cannot be the basis for conparison.

Thus, ILOG did not infringe on any copyrightable materi al

contained in LogicStore.

I11. Concl usion

Thi s aspect of the case boils down to a single inportant
question: Is the material allegedly copied protected by
copyright? The Court answers the question in the negative.

I ndi vidually, the el ements are noncopyrightable ideas. In
the aggregate, the elenents constitute a nethod of operation.
Either way, Bell Logic is not entitled to copyright protection.
Accordingly, ILOG s notion for summary judgnment [ Docket No. 22]
was GRANTED on Decenber 20, 2001, with respect to the copyright

claims [ Docket No. 31].

WLLIAM G YOUNG
CHI EF JUDGE
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